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FURTHER TERMS OF SALE 

19. DEFINITIONS AND INTERPRETATION

19.1 In this agreement, unless the context requires otherwise:

“224 Certificate” means the certificate issued under s224(c) of the Resource Management Act

1991 for a Lot or otherwise affecting that part of the Underlying Land a Lot forms part of.

“Development” means the residential development of all or part of the Underlying Land,

together with all improvements, including services, roads, footpaths, verges, parks and reserves

constructed or to be constructed as part of that development.

“Early Access” has the meaning given to it in clause 25.

“Early Access Date means the issuance date specified on the 224 Certificate.

“Land Covenants” means the land covenants creating a building scheme to be noted on the

record of title for the Lot(s), the proposed form of which as at the date of this agreement is

attached to this agreement, but which may be varied from time to time by the vendor in its

absolute discretion.

“Lot(s)” means the lot or lots described in the property section on the front page of this

agreement.

“Lot Development” means the construction on a Lot of a dwelling with associated

improvements and landscaping, to be carried out by the purchaser in accordance with this

agreement.

“Regulatory Consent” means any consent required from Auckland Council or any other

Relevant Authority for the subdivision of the Underlying Land and undertaking the Development.

“Relevant Authority” any government, local authority, territorial authority or regional council or

other body having jurisdiction over the Underlying Land, the Development or the Lot.

“Resource Consent” means the resource consent number SUB60304960 as part of

BUN6304884 issued by Auckland Council and any other resource consent(s) obtained or to be

obtained by the vendor for the subdivision of the Underlying Land and undertaking of the

Development.

“Underlying Land” means the land formerly or currently contained in Computer Freehold

Register NA54D/849.

20. DEPOSIT

20.1 Notwithstanding clause 2.2 of the General Conditions of Sale, if the purchaser fails to pay to the

vendor any part of the deposit required to be paid under this agreement, within 3 working days

of the vendor giving notice to the purchaser that such part deposit is due, the vendor may cancel

this agreement with immediate effect on notice in writing to the purchaser. Any deposit paid to

the vendor prior to such cancellation shall, without prejudice to any other rights that the vendor

may have against the purchaser, be forfeited to the vendor upon such cancellation. Without

limitation to the foregoing right of the vendor to cancel this agreement, the purchaser

acknowledges and agrees that if the deposit is not paid in full within 3 working days of the date

of this agreement the purchaser shall be liable to pay default interest on the unpaid portion of

the deposit in accordance with clause 27.1.

20.2 Notwithstanding clause 2.4 of the General Conditions of Sale or anything to the contrary

elsewhere in this agreement, any deposit that is paid to (or for the account of) the vendor (or
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any related company of the vendor) under this agreement shall be the absolute property of the 

vendor from the time of payment and shall not be required to be held as stakeholder by the 

vendor. Nothing in this clause limits the obligation of the vendor to repay all or part of the deposit 

to the purchaser where such repayment is required under the express terms of this agreement. 

 

20.3 The purchaser acknowledges that the entire deposit is in all respects to be regarded as a deposit 
and does not include any penalty component with the intention that in the event of cancellation 
entitling the vendor to forfeit and retain the deposit the entire deposit may be forfeited and 
retained by the vendor.  If at the time of cancellation only part of the deposit has been paid, the 
vendor, without prejudice to the vendor’s other rights and remedies, may forfeit and retain that 
part (and net interest thereon, if any) and sue the purchaser for the balance of the deposit. 

 

 

21. VENDOR’S SUBDIVISION 

No-objection 
 

21.1 The purchaser irrevocably agrees not to make any objection or do anything by act or omission 

to directly or indirectly impede or delay any application by the vendor for resource consent under 

the Resource Management Act 1991 or any other application for land use, subdivision and/or 

building consent(s) for the Underlying Land or the Development. In addition, the purchaser 

agrees and undertakes to waive all rights of complaint, submission, appeal or objection it may 

have under the Resource Management Act 1991 or otherwise in respect of any subdivision, use 

or development of any part of the Underlying Land or the Development.  

21.2 The purchaser agrees and acknowledges that the vendor may (in its sole discretion) elect to 

register a no-objection covenant and/or encumbrance over the property recording that (inter 

alia) the registered proprietor of the property may not object to nor hinder the vendor’s intended 

residential developments in the area, including (without limitation) the subdivision and 

development of the balance of the Underlying Land.  

Vendor’s Right of Access for Development Purposes 
 

21.3 For the avoidance of doubt, the vendor retains all rights to the property up until the settlement 

date including (but not limited to) the following: 

a) The right to cut away and remove the soil and sub-strata of the property, and fill adjacent 

roads, access-ways, and rights of way; to store soil in the course of development works; 

and to excavate, contour, re-contour, fill, landscape and enhance any part of the 

property and the Underlying Land; and 

b) The right to lay telecommunications and power cables, gas, sewage and water pipes 

and/or to construct any transformer or supply box or other reticulation or distribution 

mechanism. 

21.4 Following the settlement date the purchaser shall provide the vendor with access to the property 

to undertake any of the actions under clause 21.3 (“works”) which the vendor (in its absolute 

discretion) wishes to undertake, provided that upon completion of the works the vendor (at its 

own cost) reinstates the property to as close as reasonably practicable to the condition it was in 

before the commencement of the works.  

Staged Development 

 

21.5 Notwithstanding anything to the contrary in this agreement the vendor reserves the right to not 

proceed with subsequent stages of the Development, and the purchaser will have no claim 

whatsoever against the vendor in connection with the same, but without prejudice to the 

purchaser's and vendor's respective rights and obligations in respect of the Lot(s). 
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22. RECORDS OF TITLE, EASEMENTS AND INTERESTS

22.1 The purchaser acknowledges that the record(s) of title for the property may be subject to all or
any of the interests and memorials currently affecting the Underlying Land. In addition, the
purchaser acknowledges that the vendor reserves the right to grant, create, receive the benefit
of and/or register any easements, consent notices, covenants, building line restrictions or any
other encumbrances, rights or obligations (together “Interests”) that:

a) may be required by any Relevant Authority in order to deposit the subdivision plan to

create a separate record of title for each residential lot in the Development;

b) result from, are required by, or are anticipated by, the terms of this agreement, the

Resource Consent, any other Regulatory Consent, any statute or regulation, or the

requirement of any utility provider or Relevant Authority;

c) are required to ensure compliance with the Land Covenants;

d) if determined by the vendor in its absolute discretion, require each purchaser to become

a member of an incorporated society (or other such legally constituted entity) at the time

of settlement and to perform the obligations of a member of the society (or other such

legally constituted entity’s) as set out by that society's (or other such legally constituted

entity) constitution or rules, such requirements being secured by registration of a

covenant, encumbrance and/or consent notice.  In such instance, the purchaser

acknowledges and agrees that the vendor may adopt a constitution or rules in a form

that the vendor deems appropriate at the vendor's sole discretion without consultation

with the purchaser and the purchaser is deemed to have accepted such constitution or

rules;

e) in the sole and absolute discretion of the vendor are deemed to be necessary or

desirable in respect of the Development or the development of any adjoining land owned

by the vendor or any related company of the vendor.

The purchaser agrees, as an essential term of this agreement, to take title to the property subject 

to or with the benefit thereof of any of the foregoing Interests and shall, if necessary, execute 

(and have its mortgagee execute) all documents and do such acts and things as may be required 

to obtain the implementation of any such Interests. The purchaser shall not raise any objections 

or requisitions, delay settlement or claim any compensation, damages, right of set-off or any 

other right or remedy under this agreement or otherwise at law or in equity with respect to any 

of the Interests or any no-objection covenant registered under clause 21.2.  

For the avoidance of doubt, the vendor can register any of the interests or the no-objection 

covenant on the record of title to the property at any time prior to settlement. 

Land Covenants 

22.2 The vendor and purchaser covenant and agree that, pending settlement, the purchaser will 

comply with the Land Covenants in the form attached to this agreement. 

Services 

22.3 The vendor will provide electricity, gas, water, waste water, stormwater and telecommunication 

utility connections to the boundary of each Lot to the extent the vendor is required to do so by 

the terms of the applicable Regulatory Consents. The purchaser acknowledges that connecting 

the dwelling to be constructed to those services and any physical connection charges payable 

to any utilities provider/network provider, including the installation of a water meter, is at the cost 

of the purchaser. 

22.4 Upon request by the purchaser, the vendor will make available to the purchaser at the 

purchaser's expense a copy of that part of the "as built" drawings of the Development that relate 

to the property.  The vendor gives no warranty in respect of the services to the property other 
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than that they comply with local authority or service providers’ standards.  The purchaser shall 

have no right to requisition the title to the property or cancel this agreement because of any 

location or type of service. 

Ground Conditions 

22.5 The vendor gives no warranty in respect of the ground conditions of the property or the 

Underlying Land and the purchaser shall have no claim against the vendor for the subsoil 

condition or instability of the land or should any filling or contaminant be found thereon. 

Caveat 

22.6 If the vendor wishes to register any Interest (as defined in clause 22.1) or no-objection covenant 

on the record of title to the property and the purchaser has registered a caveat against the record 

of title to the property, then the purchaser shall promptly (but in any event within two (2) working 

days) of a request in writing from the vendor: 

 

a) Remove the caveat over the record of title; or 

 

b) Consent to the relevant dealing in such form as the vendor may require, 
 
so that the vendor can proceed to register the relevant Interest or no-objection covenant on the 
record of title. The purchaser shall indemnify the vendor from all and against any losses, costs, 
damages or claims suffered by the vendor as a result of the purchaser’s failure to comply with 
its obligations under this clause including all costs and expenses incurred by the vendor directly 
or indirectly by any consequent delay.  The cost of such removal or consent including any costs 
or expenses incurred by the vendor in relation to such removal or consent will be borne by the 
purchaser.  If the purchaser fails to remove the caveat, or consent to the registration as 
described above, within two (2) working days of the vendor's request the vendor may 
immediately and without further notice either (or both): 
 

c) take all necessary steps at the vendor's cost to obtain immediate removal of the caveat.  

The purchaser agrees that production of this agreement to LINZ together with a written 

statement from the vendor that the purchaser has failed to comply with a notice issued 

by the vendor in terms of this clause will be sufficient authority to permit LINZ to remove 

the caveat from the vendor's title. In addition to the foregoing, the purchaser irrevocably 

appoints the vendor and each director of the vendor as the purchaser’s attorney to sign 

all documents and do all things in the name of and on behalf the purchaser to remove 

the caveat; 

 

d) cancel this agreement and forfeit the deposit to the vendor, 

 

 in each case, without prejudice to any other claim the vendor may have. 

 
22.6A Where the purchaser has registered a caveat against the title to a Lot, and this agreement has 

been validly cancelled (either in its entirety or with respect to such Lot) the purchaser shall 
immediately do all things necessary to remove the caveat. If the purchaser fails to remove the 
caveat within 2 working days of this agreement being so cancelled then clause 22.6 above shall 
apply in the same manner and to the same extent as if the purchaser had failed to remove the 
caveat under that clause when required to do so.  

 

23. FORCE MAJEURE 

23.1 If war, civil disorders, monetary or economic developments, acts of Government or any Relevant 

Authority, acts of God, fire, earthquake, flood, explosion, lightning, storm, volcanic activity, public 

power failure, national emergency, delays in obtaining consents due to the acts of any Relevant 

Authority, weather conditions, strikes, lock-outs, accidents, business failure of contractors, 

difficulties with the Underlying Land or the process of subdivision of the Underlying Land or other 

factors beyond the reasonable control of the vendor whether similar or not (Specified Event) 
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prevent the vendor from commencing or continuing the subdivision of the Underlying Land or 

render it impracticable for the vendor to commence or continue the subdivision of the Underlying 

Land, then the vendor may by notice in writing to the purchaser advise of the Specified Event 

and (at the vendor’s option in its sole discretion): cancel this agreement, in which case the 

purchaser shall be entitled to the return of the deposit and neither party shall have any right or 

claim against the other arising from this agreement or its termination. 

24. DISCLOSURES AND ACKNOWLEDGMENTS

24.1 The vendor discloses and the purchaser acknowledges and agrees that (subject to any express

provision to the contrary herein):

a) The purchaser is not purchasing the property in reliance upon completion of the

vendor’s overall Development concept or of any part of the vendor’s Development

proceeding.

b) Completion of the Development, or parts of it, may be deferred, suspended or cancelled.

c) The purchaser purchases the property solely in reliance on the purchaser’s own

judgement and not upon any representation or warranty made by the vendor or any

agent of the vendor other than the representations and warranties expressly recorded

in this agreement. The vendor is not bound by any representations that are not recorded

in writing in this agreement.

24.2 Subject to any specific right to the contrary in this agreement, the purchaser is not entitled to 

avoid this agreement or any of its provisions, raise any objection or make any requisition or 

delay settlement or claim any compensation, damages, right of set-off or any other right or 

remedy under this agreement or otherwise at law or in equity in respect of any of the matters 

referred to in clause 24.1. 

25. EARLY ACCESS

25.1 If:

a) the purchaser has paid the deposit in full and is otherwise in compliance with all the
terms of this agreement; and

b) the vendor is satisfied (in its reasonable opinion) that the purchaser will be able to settle
the purchase of the property in accordance with this agreement on the settlement date,

then (and only then) the vendor grants early access to the purchaser to the property (“Early 
Access”) from the Early Access Date. 

25.2 The parties acknowledge that: 

a) at no stage is Early Access deemed to be the giving and taking of possession of the
property;

b) the risk of all activity on the property and the risk of any Lot Development shall pass
from the vendor to the purchaser on the Early Access Date. The purchaser shall be
solely responsible for insuring any Lot Development; and

c) it is the purchaser’s sole choice as to whether to commence Lot Development from the
Early Access Date but prior to the settlement date. The purchaser assumes all risk
associated with any such decision to commence construction prior to the settlement
date.
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25.3 Early Access shall be granted by the vendor in accordance with clause 25.1 above on the 

following terms: 

a) the purchaser may only use the Early Access for the purpose of construction of a
residential dwelling on the property and ancillary but related works;

b) the purchaser must not commence any construction of the dwelling or any ancillary
works on the property until:

(i) the purchaser has provided the vendor with a copy of the intended plans for the
dwelling and ancillary works to be constructed (in the form to be submitted to
the Relevant Authority for building consent), the same comply with the Land
Covenants, and the vendor has approved such plans in writing (which approval
the vendor may withhold in its absolute discretion). The plans to be submitted
to the vendor for approval must include a floor plan, exterior elevations, colour
scheme and material specifications for the dwelling, and a comprehensive
landscaping plan and must be sufficiently advanced to enable the vendor to
consider the application for approval. Any approval given by the vendor is for
aesthetic purposes only and implies no warranty as to the quality or suitability
of the dwelling or ancillary works; and

(ii) the purchaser has obtained all required building consents and approvals from
any Relevant Authority;

c) the purchaser shall comply with the plans approved by the vendor under subclause (b)(i)
above, applicable building consent(s) and approvals from the Relevant Authority for the
duration of the period of Early Access and shall comply with the relevant provisions of
the Resource Consent (insofar as it relates to the Lot(s) or the construction of Lot
Development on the Lot(s));

d) the purchaser shall comply with all applicable laws during the period of Early Access;

e) the purchaser shall comply with all of the Land Covenants during the period of Early
Access;

f) the purchaser shall comply with all reasonable health and safety policies/requirements
pertaining to the access to the property as determined and notified by the vendor from
time to time, it being acknowledged and agreed that these shall be on terms consistent
with accepted industry standards.  The purchaser shall, on request, provide the vendor
with a copy of its Health and Safety plan and manual and its incident register relating to
incidents which have occurred on the property. Nothing in this clause limits or affects
the purchaser’s duty to comply with its own obligations under the Health and Safety at
Work Act 2015 including any consequent amendments and enactments passed in
substitution for that Act;

g) the purchaser shall, at its own cost, erect appropriate temporary fencing, to a standard
reasonably acceptable to the vendor, around each Lot when undertaking any
construction works on the Lot during the period of Early Access;

h) from commencement of construction on the Lot the purchaser shall hold public
indemnity/liability insurance reasonably acceptable to the vendor of not less than
$2,000,000.00 in cover and shall provide evidence of the same to the vendor upon
request;

i) the purchaser is to undertake construction of the Lot Development in a proper and
tradesmanlike manner and in accordance with sound building, architectural and
engineering practices;

j) the purchaser shall be solely responsible for any insurances over the property (including
Lot Development) and all outgoings with respect to the property (including, without
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limitation, utilities, rates, water rates and special water meter readings) from the Early 
Access Date and shall reimburse the vendor for the same on demand; 

k) the vendor retains the right to (from time to time) require the purchaser to vacate the
property in order for the vendor to undertake any works which may be required on the
property pursuant to the Resource Consent or any requirements in respect to
completing the vendor’s subdivision and Development. The purchaser shall promptly
comply with any such demand/direction given by the vendor.

25.4 From commencement of construction from the Early Access Date until the completion of the 
construction of the dwelling on a Lot, the purchaser shall: 

a) keep and maintain a large rubbish bin on the relevant Lot and ensure that all rubbish is
contained daily therein, and that the rubbish bin is emptied at regular intervals; and

b) keep and maintain a temporary toilet facility (such as a Portaloo or of similar quality) for
use on the relevant Lot by the purchaser and all of its contractors, sub-contractors and
agents.

If the purchaser fails to comply with (a) or (b) above at any time during the period of construction 
then the purchaser shall pay to the vendor liquidated damages of five hundred dollars ($500.00) 
plus GST for each such instance of non-compliance. The liquidated damages will be payable by 
the purchaser to the vendor at settlement on the settlement date. The vendor’s right to liquidated 
damages under this clause is without prejudice to any other rights of the vendor under this 
agreement with respect to such non-compliance. 

25.5 The purchaser warrants and undertakes that it is solely responsible for correctly siting the 
dwelling on a Lot and conforming with any building consent. If the purchaser constructs a 
dwelling or other improvement over the surveyed boundary of a Lot the vendor shall be entitled 
to: 

a) require the purchaser to promptly relocate the relevant dwelling and/or other
improvements so that they are sited wholly within the boundary of the relevant Lot; or

b) at the vendor’s sole discretion, adjust the boundaries of the relevant Lot (if such
circumstances allow) at the purchaser’s cost.

25.6 The purchaser unconditionally and irrevocably agrees to indemnify the vendor from and against 
all costs, expenses, losses, claims and proceedings that the vendor may suffer or incur as a 
result of or in connection with: 

a) any works undertaken by the purchaser (or its agents or representatives) on the property
during the period of Early Access;

b) any failure by the purchaser to comply with its obligations under this clause 25 during
the period of Early Access.

25.7 The purchaser acknowledges and agrees that any warranties of the vendor do not extend to any 
works done, caused or permitted to be done by the purchaser prior to settlement. 

25.8 The purchaser acknowledges and agrees that Early Access is a privilege, not a right. If the 
purchaser breaches any of its obligations under this clause 25 the vendor may terminate the 
purchaser’s right to Early Access until such time as the breach has been remedied to the 
satisfaction of the vendor. 

25.9 In addition to its rights under clause 25.8, where: 

a) Early Access has been granted; and
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b) the purchaser has breached any of its obligations under this clause 25 and has failed to
remedy such breach within 5 working days’ of notice in writing from the vendor
requesting that the breach be remedied,

the vendor may (and without limitation to any other rights of the vendor) elect to escalate the 
settlement date on not less than ten (10) working days’ notice in writing to the purchaser.  

25.10 The purchaser shall continue to be bound by the obligations in clauses 25.4 to 25.7 from the 
settlement date. 

25.11 The purchaser may at any time after a record of title to a Lot has issued, elect to bring forward 
the settlement date for that Lot on not less than ten (10) working days’ notice in writing to the 
vendor. 

26. CHANGES TO THE GENERAL TERMS OF SALE

26.1 The parties acknowledge and agree that the General Terms of Sale are amended as follows:

a) Clause 3.3 is deleted and replaced with the following:

“3.3 Possession shall be given and taken on the settlement date. Except to the 
extent stated otherwise in the Further Terms of Sale, outgoings and incomings 
in respect of the Early Access Date are the responsibility of and belong to the 
purchaser.” 

b) Clause 3.4 is deleted from the General Terms of Sale.

c) Each reference to “vacant possession” in the General Terms is a reference to vacant
possession excluding any Lot Development undertaken by the Purchaser and excluding
any other access granted to the purchaser from the Early Access Date;

d) Clause 3.14(4) is deleted from the General Terms of Sale.

e) Clause 5.1 is deleted and replaced with the following:

“5.1 The property and chattels shall remain at the risk of the vendor until settlement 
date or until such earlier date as risk is to pass under the Further Terms of Sale.” 

f) Clause 5.2 is deleted from the General Terms of Sale.

g) The reference to “settlement date’ in clauses 6.1 and 6.2(1)(b) is deleted and replaced
with “Early Access Date”.

h) Clause 7.1 is deleted from the General Terms of Sale.

i) The first line of clause 7.2 of the General Terms of Sale is deleted and replaced with the
following:

“7.2 The vendor warrants and undertakes that as at the Early Access Date:”

j) Clause 7.2(7) is deleted from the General Terms of Sale.

k) The words “or indirectly” are deleted from the first line of clause 7.2(8) of the General
Terms of Sale.

l) Clause 11.4(1)(b)(i) of the General Terms of Sale is deleted and replaced with the
following:

“11.4(1)(b)(i) forfeit and retain for the vendor’s own benefit the deposit paid by the
purchaser; and/or”
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27. ADDITIONAL VENDOR POWERS UPON PURCHASER DEFAULT

Default interest

27.1 If the purchaser fails to pay any amount due and payable to the vendor under these Further

Terms of Sale on the due date for payment then the purchaser shall pay interest on such amount

owing calculated at the rate of 20% per annum. Such interest shall accrue daily and shall be

payable on demand.

Failure to settle

27.2 If the vendor validly cancels this agreement then the vendor shall be entitled to resell the

property on any terms and conditions that are acceptable to the vendor in its sole discretion,

notwithstanding that improvements may have been erected on the property. To the extent that

the improvements (if any) on the property have not legally vested in the vendor at law, the

purchaser hereby irrevocably and unconditionally authorises the vendor to sell such

improvements in conjunction with any sale of the property and irrevocably appoints the vendor

and each director of the vendor (jointly and severally) as its attorney to execute all documents

and do all things required to affect a sale of the property and improvements thereon.

27.3 If the purchaser fails to settle the purchase of the property on the settlement date and fails to

comply with the terms of any settlement notice issued by the vendor and:

a) the purchaser has not erected any improvements on the property or otherwise
undertaken the Lot Development, then clause 11.4 of the General Terms of Sale (as
amended under clause 26.1) shall apply;

b) the purchaser has erected any improvements on the property or otherwise undertaken
the Lot Development, then, in addition to its other rights under clause 11.4 of the General
Terms of Sale (as amended under clause 26.1) the vendor may appoint (at the
purchaser’s cost) an independent qualified valuer to determine the market value of the
land (i.e. the property excluding improvements) as at the date of any agreement for
resale, and such determination shall be binding on the parties.  Upon settlement of the
resale (if any), the vendor shall be entitled to deduct from the sale proceeds the following
(“Vendor’s Entitlements”):

(i) either the original purchase price of the property, or the value of the land as
determined by the valuer, whichever is the higher;

(ii) all amounts calculated pursuant to clauses 11.4(3)(a) to (c) of the General
Terms of Sale;

(iii) any costs incurred by the vendor, including but not limited to, obtaining all
necessary consents for the construction of the dwelling, completing the
construction of the dwelling in accordance with the consents, and the
connection of any utilities to the dwelling on the property;

(iv) the valuer’s costs; and

(v) all other amounts owing by the purchaser to the vendor under this agreement.
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27.4 If subclause 27.3(b) applies, then any surplus funds from the resale after the deduction of the 

Vendor’s Entitlements (“Surplus Funds”) shall be paid by the vendor to the purchaser as soon 

as reasonably possible after settlement, in consideration of the purchaser’s improvements to 

the property. For the avoidance of doubt, the payment of the Surplus Funds to the purchaser 

under this clause 27.4 shall be a good and valid discharge of all obligations of the vendor to the 

purchaser with respect to the sale of the improvements on the property. The provisions of clause 

11.4(4) shall be subject to the provisions of clause 27.3 and this clause 27.4. 

28. GOODS AND SERVICES TAX (TO BE READ WITH CLAUSES 14-15 OF THE GENERAL TERMS OF

SALE)

GST date

28.1 The supply under this agreement is a taxable supply and notwithstanding anything to the

contrary on the front page of this agreement or in clause 14 of the General Terms of Sale, the

GST date for the purposes of this agreement shall be the earlier of:

(a) the settlement date;

(b) the date 5 working days before the vendor is required to account to the Inland Revenue

Department for GST on the supply of the property evidenced by this agreement without

incurring any penalty or interest for late payment; or

(c) the date on which the purchaser is entitled to delivery of an invoice under the GST Act

with respect to the supply made under this agreement.

Nomination 

28.2  If the purchaser is a registered person for the purposes of GST and wishes to nominate its 

obligations under this agreement to a purchaser that: 

a)  is not a registered person for the purposes of the GST Act; and/or

b) intends to use any interest in land supplied as a principal place of residence either for
itself or for an associated person,

then the purchaser acknowledges that if the vendor has to account to the Inland Revenue 

Department (IRD) for GST as a result of the nomination (and the purchase price is not specified 

as being plus GST), the purchase price shall be increased by the then current rate of GST to 

account for the GST payable by the vendor to the IRD. 

Indemnity 

28.3 If the purchaser provides incorrect information (by omission or otherwise) under Schedule 1, 

and as a consequence the GST treatment of the supply under this agreement is incorrect, the 

purchaser indemnifies the vendor against any GST and/or default GST payable by the vendor 

as a result of that incorrect GST treatment. 

Further Deposit 

28.4 The purchaser agrees that if the supply under this agreement is originally zero rated for GST 

and for any reason is subsequently no longer able to be zero rated for GST then they will 

immediately pay to the vendor a further deposit equal to ten and one-half per cent (10.5%) of 

the purchase price in cleared funds. 
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29. NOMINATION

29.1 If this agreement describes the purchaser as including the purchaser's nominee then

notwithstanding any such nomination the purchaser shall remain bound by the terms and

conditions of this agreement and shall perform and observe or procure the performance and

observation of all the terms and conditions to be performed on the part of the purchaser as

principal obligor.  The vendor may grant any time or other indulgence to, or compound with, or

release the purchaser's nominee or nominees, as the case may be from payment or

performance under this agreement without affecting the liability of the purchaser hereunder nor

shall the death or insolvency of the purchaser or nominee affect such liability.

29.2 If the purchaser nominates someone else to complete the settlement the purchaser must within

three (3) working days of the nomination notify the vendor of such nomination and the GST

status of the nominee. Failure by the purchaser to immediately notify the vendor of such

nomination and the GST status of the nominee within three (3) working days of the nomination

will entitle the vendor to cancel this agreement on notice in writing to the purchaser and/or to

receive liquidated damages in the sum of five hundred dollars ($500.00) plus GST.

29.3 If the purchaser nominates someone else to complete the settlement and the GST status of the

nominee is the same as the GST status of the purchaser then such nomination, if advised to the

vendor within one (1) month or less prior to the settlement date, will entitle the vendor to an

administration fee in the sum of five hundred dollars ($500.00) plus GST payable by the

purchaser to the vendor at settlement.

29.4 If the purchaser nominates someone else to complete the settlement and the GST status of the

nominee is different to the GST status of the purchaser then such nomination will entitle the

vendor to an administration fee:

(a) in the sum of one thousand five hundred dollars ($1,500.00) plus GST, if the nomination

is advised to the vendor more than one (1) month prior to the settlement date; or

(b) in the sum of two thousand five hundred dollars ($2,500.00) plus GST, if the nomination

is advised to the vendor one (1) month or less prior to the settlement date,

 which will be payable by the purchaser to the vendor at settlement. 

29.5 The provisions of clauses 29.2, 29.3 and 29.4 apply to the initial and each subsequent 

nomination and any amounts payable by virtue of the application of those clauses shall be 

cumulative. 

30. MARKETING

30.1 Subject to clause 30.2, the vendor is to have sole responsibility, at its own cost, for the marketing

and promotion of the Development. The purchaser must not do, or procure any other person to

do, any act that would derogate from the marketing and promotional activities of the vendor.

30.2 The purchaser is to have the sole right, at its own cost, to market and promote the Lot

Development provided that the purchaser complies with all reasonable branding and marketing

guidelines and other reasonable directions notified to it by the vendor.

31. GENERAL

Apportionment of Rates

31.1 If the purchaser is liable to pay (or contribute to, or reimburse the vendor for) rates with respect

to a Lot (whether during a period of Early Access or at settlement) and the Lot is not separately

rated at such time, then the amount of rates attributable to the relevant Lot shall be determined

by the vendor based on the area of the applicable Lot as a proportion of the total rated area of
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the land the subject of the Development (including the Lot but excluding roads and reserves, 

etc.). The vendor’s determination of the applicable rates shall be final and binding on the parties. 

Entire Agreement 

31.2 This agreement (including its schedules and appendices) constitutes the entire understanding 

and agreement of the parties relating to the property, and supercedes and extinguishes all prior 

agreements. 

Severability 

31.3 If any provision of this agreement or its application to any person or circumstance is or becomes 

invalid or unenforceable, the remaining provisions will not be affected by that event and each 

provision will be valid and enforceable to the fullest extent permitted by law. 

Amendments 

31.4 No amendment to this agreement will be effective unless it is in writing and signed by the vendor 

and purchaser. 

Partial Invalidity 

31.5 The illegality, invalidity or unenforceability of a provision of this agreement under any law will 

not affect the legality, validity or enforceability of that provision under any other law, or the 

legality, validity or enforceability of any other provision. 

Lowest Price Clause 

31.6 For the purposes of the financial arrangements rules in the Income Tax Act 2007 and for the 

purposes of the Credit Contracts and Consumer Finance Act 2003, the parties agree that: 

a) the purchase price for each Lot is the lowest price the parties would have agreed for the

sale and purchase of each of the Lots, on the date this agreement was entered into, if

payment would have been required in full at the time the first right in the contracted

property was transferred;

b) the purchase price for each Lot is the value of the relevant Lot and is the “cash price” of

the applicable Lot within the meaning of section 5 of the Credit Contracts and Consumer

Finance Act 2003 and therefore this agreement does not constitute a deferred payment

disposition under that Act;

c) they will compute their taxable income for the relevant period on the basis that the

purchase price includes no capitalised interest and will file their tax returns accordingly;

and

d) no part of the purchase price includes capitalised or compounded interest.

Further Assurances 

31.7 The vendor and purchaser will each sign, execute and do all deeds, schedules, acts documents 

and things as may be reasonably required to effectively carry out, and give effect to, the terms 

and intentions of this agreement. 

Confidentiality 

31.8 Other than disclosures which the purchaser is required to make by law (including with respect 

to completing its applicable tax returns and financial statements) or disclosures to its 

professional advisers, the purchaser warrants and undertakes to the vendor that it will not 

disclose the terms of this agreement or the purchase price payable under this agreement to any 

third party.  



BCL-121436-8-44-V4 

13 

Provision of Information 

31.9 The purchaser must, within 10 working days of having been requested in writing by the vendor 

to do so, provide the vendor with any information about the purchaser or the purchaser’s 

nominee(s) that the vendor’s lawyer or the vendor’s lender(s) reasonably considers necessary 

in order to satisfy the requirements of the Foreign Account Tax Compliance Act, the Anti-Money 

Laundering and Countering Financing of Terrorism Act 2009, any global account tax compliance 

legislation or any other legislative or regulatory authority that requires the provision of personal 

or identity information. The purchaser acknowledges that the information required may include 

some or all of the following: 

a) The IRD number of each of the purchasers and guarantors named in this agreement;

b) A copy of each purchaser’s (or in the event of a company, each shareholder’s)

passport(s) certified as correct by a lawyer, notary public or person authorised to take

oaths;

c) If the purchaser (or its shareholders) is a New Zealand resident and does not have a

passport, their full name, date of birth and residential address;

d) Information set out at 31.9(a) to (c) above with respect to each purchaser’s nominee.

If the purchaser, having received a request to provide information in accordance with this clause 
fails within the specified timeframe to provide the information, the purchaser shall be deemed to 
be in default of the terms of this agreement. The parties agree that compliance with the 
obligations in this clause is an essential term of this agreement for the purposes of Subpart 3 of 
Part 2 of the Contract and Commercial Law Act 2017. 

Notices 

31.10 Notices to be required to be served on the vendor may be delivered in person to the vendor’s 

premises at: 

Level 2, Raphoe House 

8 Gloucester Park Road, 

Onehunga 

AUCKLAND 1061 

Execution by Vendor 

31.11 This agreement will not be binding on the vendor until the vendor has signed it. 

32. CONFIDENTIALITY

32.1 I, ____________________________________ (purchaser’s name), hereby agree that the

purchase price provided in respect of lot ___, Donegal Glen Stage 10, Flat Bush by the

registered proprietor is confidential to the proposed purchaser/s, their legal advisors, their

financiers and/or the purchaser’s other advisors; and the information provided will not be given

to any third parties without prior written consent by the registered proprietor of the above

property.

The obligations in this agreement continue in force until such time as the proprietor agrees that
the existence of this information is no longer confidential.

Signed: __________________________ Date:  _____________ 

__________________________ _____________ 
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33. SECURITY OF PERFORMANCE

33.1 To secure the obligations of the purchaser under this agreement (including, without limitation,
the obligation to pay the balance of the purchase price at settlement) the purchaser
undertakes and agrees that if the purchaser is in default under this agreement the purchaser
will be deemed to have granted the vendor a security in any and all land the purchaser owns
at the time of default, or acquires subsequently, (together, the “Security Land”) by way of
execution of a registerable mortgage or mortgages over the Security Land (“Mortgage”).

33.2 Each Mortgage shall be in the form and substance of registered memorandum of mortgage
number 2015/2009 with a priority amount pursuant to s92 of the Property Law Act 2007 of 1.5
times the purchase price payable under this agreement (plus interest and costs). Upon a
request in writing from the vendor the purchaser undertakes to immediately execute, deliver up
and/or register all such documents as the vendor may reasonable require to ensure that the
vendor has the benefit of a registered Mortgage(s) over the title to the Security Land.

33.3 The purchaser acknowledges that the vendor may in its discretion prior to the registration of
any Mortgage register and maintain a caveat over the title to any or all of the Security Land to
secure the rights of the vendor, and the purchaser’s obligations, under this clause 33.

33.4 The obligations in this clause 33 shall survive the termination of this agreement and shall
continue in force until such a time as all amounts due and owing from the purchaser to the
vendor under this agreement have been paid in full.

THE above SECURITY OF PERFORMANCE 
clause is EXPRESSLY ACKNOWLEDGED and 
AGREED by the purchaser in the presence of: 

Witness to signature: 

Signature of witness 

Name of witness 

Occupation 

City/town of residence 

_______________________________________ 

Signature of purchaser  
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GUARANTEE AND INDEMNITY 

Where the purchaser is a non-natural person and in consideration of the vendor entering into this 

agreement the below named natural persons (“the Guarantors” and each a “Guarantor”) jointly and 

severally, and unconditionally and irrevocably: 

(a) Guarantee the due and punctual performance by the purchaser of all of its obligations

(including, for the avoidance of doubt, all obligations to pay monies) under this

agreement and all other agreements entered into between the vendor and the

purchaser; and

(b) Indemnifies the vendor against any loss the vendor might suffer should the purchaser

not perform its obligations (including, for the avoidance of doubt, all obligations to pay

monies) under this agreement and/or any other agreement entered into between the

vendor and the purchaser.

Each Guarantor covenants with the vendor that: 

1. No release delay or other indulgence given by the vendor to the purchaser or the purchaser’s

nominee shall release, prejudice or affect the liability of the Guarantor as a guarantor or as

indemnifier.

2. As between the Guarantors and the vendor the Guarantors may for all purposes be treated as

the purchaser and the vendor shall be under no obligation to take proceedings against the

purchaser before taking proceedings against the Guarantors or any Guarantor.

3. No nomination of this agreement by the purchaser shall release the Guarantors from liability.

4. The obligations of the Guarantor under this Guarantee and Indemnity shall extend until all the

obligations of the purchaser under this agreement (and all other agreements entered into

between the vendor and the purchaser) are completed, notwithstanding any intervening

payment, action, settlement or other matter.

Security 

5. To secure the obligations of the Guarantors under this Guarantee and Indemnity each Guarantor

undertakes and agrees that if the purchaser is in default under this agreement the Guarantors

will be deemed to have granted the vendor a security in any and all land the Guarantors (or

either of them) own at the time of default, or acquire subsequently, (the “Guarantor’s Security

Land”) by way of execution of a registerable mortgage or mortgages over the Guarantor’s

Security Land (“Guarantor’s Mortgage”).

6. Each Guarantor’s Mortgage shall be in the form and substance of memorandum of mortgage

number 2015/2009 with a priority amount pursuant to s92 of the Property Law Act 2007 of 1.5

times the purchase price payable by the purchaser under this agreement (plus interest and

costs). Upon a request in writing from the vendor each Guarantor undertakes to immediately

execute, deliver up and/or register all such documents as the vendor may reasonably require to

ensure that the vendor has the benefit of a registered Guarantor’s Mortgage(s) over the title to

the Guarantor’s Security Land.

7.  Each Guarantor acknowledges that the vendor may in its discretion prior to the registration of

any Guarantor’s Mortgage register and maintain a caveat over the title to any or all of the

Guarantor’s Security Land to secure the rights of the vendor, and the obligations of the

Guarantors, under this Guarantee and Indemnity.

8. The obligations under clauses 5 to 7 above shall survive the termination of this agreement and

shall continue in force until such a time as all amounts due and owing from the purchaser to the

vendor under this agreement have been paid in full.
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SIGNED by the Guarantor as a Deed in the 
presence of: 

Witness to signature: 

Signature of witness 

Name of witness 

Occupation 

City/town of residence 

_______________________________________ 

Signature of Guarantor  

_______________________________________ 
Name of Guarantor 

SIGNED by the Guarantor as a Deed in the 
presence of: 

Witness to signature: 

Signature of witness 

Name of witness 

Occupation 

City/town of residence 

_______________________________________ 

Signature of Guarantor  

_______________________________________ 
Name of Guarantor 
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APPENDIX 1 

Scheme Plan 
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APPENDIX 2 

Land Covenants 
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